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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 14th day of October, 1981
JOHN B. HAYES, Commandant, United States Coast Guard
VS.
M CHAEL A. STRELIC, Appellant.
Docket No. Me-85

CPI Nl ON AND ORDER

Appel | ant seeks review of the Commandant's deci sion (Appea
No. 2237) affirmng a probationary suspension of his master's
license (No. 388977) for neglect of duty aboard the SS AMOCO
CONNECTI CUT, a 12,491 gross ton tankship. The initial decision was
i ssued by Adm nistrative Law Judge John J. O Malley, Jr., after
holding a full evidentiary hearing.?

The | aw judge found that on Decenber 20, 1978, while the AMOCO
CONNECTI CUT was being navigated in Narragansett Bay, during a
voyage from Pascagoul a, M ssissippi, to Providence, Rhode Island,
the vessel's position was not plotted on a chart of the area as
requi red by 33 CFR 164.11(c). 2 Fromthe tine of entering the Bay,
abeam Brenton Reef Light, until docking at Providence (between 0354
and 0706 hours) the vessel was under the navigational control of a

1Copi es of the decisions of the Vice Commandant (acting by
del egation 33 CFR 1.01-40) and the | aw judge are attached.

2The regul ations of Part 164, with exceptions not rel evant
herein, apply to vessels of 1600 or nore gross tons operating in
navi gabl e waters of the United States. 33 CFR 164.01. Section
164. 11(c) thereof provides as foll ows:
"8164. 11 Navigational underway: GCeneral.

The owner, naster, or person in charge of each vesse
underway shall ensure that:

* *

* * *

(c) The position of the vessel at each fix is plotted on a
chart of the area and the person directing the novenent of the
vessel is inforned of the vessel's position.”



conpul sory state pilot. Ohers stationed on the bridge were the
appel lant, the second mate, and the hel nsman. The passage was
unevent ful but appellant, serving as master, was neverthel ess held
at fault for failing to assure conpliance with the regul ation,
which is intended "to supplenent the functioning of a pilot."?3
Based on these findings, his |license was suspended for 3 nonths on
12 nont hs' probation.

Appel | ant contends on appeal that the charge of negligence was
not sustained, and that the sanction was unauthorized or, in the
alternative, excessive. He also disputes certain findings in the
Commandant ' s deci si on. Counsel for the Commandant has filed a
reply brief.*

Upon review of the record and the parties' briefs, we have
concluded that appellant was guilty of inattention to duty, a
| esser of f ense i ncl uded W t hin t he negl i gence char ge.
Consequently, a reduction of sanction is warranted.

Appel | ant argues that the Coast Guard adduced no evi dence as
to what a reasonably prudent mariner would have done under the
ci rcunstances, and therefore failed to prove its case. On the
contrary, we find that the Coast Guard was entitled to rely on the
regulatory violation into danger - in that a conpetent ship's
officer is verifying the pilot's navigation by plotting the
vessel's position periodically and thus facilitating an apprai sal
of the safety of the selected course. By plotting the vessel's
position on navigation charts, the nmaster is better able to consult
with the pilot or take over for him if the need arises. | f
plotting is not done, and added el ement of safety is lost. 1In our
view, the regulation represents a standard of conduct or care to be
exerci sed by the prudent nmaster, and a master's failure to conform
to that standard is evidence of negligence.

Since the Coast CGuard offered no evidence of |ocal custons and
practices, appellant argues that a necessary el enent of proof was
| acking under 33 U S.C. 1224 (a)(9) of the Ports and Waterways

Preanble to Part 164, published January 31, 1977; 42 Fed.
Reg. 5956, 5957 (1.D. 12).

“n addition to his original brief, appellant has filed a
brief inreply to the Commandant. It has been consi dered,
al t hough not provided for in the Board's rules of procedure. 49
CFR 825.20. Appellant's furthers request for oral argunent is
deni ed. 49 CFR 825. 25.
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Safety Act.® He is mistaken. That section of the Act refers only
to the previous section relating to vessel traffic systens, special
powers, and port access routes. It has no application to section
1231 of the Act, under which the regulations in 33 CFR Part 164
wer e promnul gat ed.

Appel  ant next argues for a rule of strict construction in
view of the crimnal penalty prescribed in the Ports and Wit erways
Safety Act. The Act provides for both civil and crimnal liability
and the latter, consisting of a $50,000 fine or inprisonnent for
five years, or both, is reserved for persons conmtting "wllfu
and knowi ng" violations of its provisions or regulations issued
thereunder.® Since those elenents are inconpatible with sinple
negl i gence, the offense charged against appellant, the rule
obviously does not cone into play.’ Mor eover, we reject
appellant's notion that a change made during the rulemaking
process, wherein a proposal to require fixing and plotting vessel
positions every 15 mnutes was w t hdrawn because "this would not be
practicable in all navigable waters",® created a regul ation that
required no particular action in any specific body of water; and
the claim that frequent plotting on his vessel's approach to
Brenton Reef Light satisfied the regulatory requirenent. Rather,
we agree with the |law judge that it does not follow fromthe fact
that "the nunber of fixes and plots cannot be determ ned precisely

°Section 1224(a)(9) provides:
"81224. Considerations by Secretary.

In carrying out his duties and responsibilities under
section 1223 of this title, the Secretary [of the departnent in
whi ch the Coast CGuard is operating] shall--

(a) take into account all relevant factors concerning
navi gati on and vessel safety and protection of the marine
environment including by not limted to--

* *

* *

*
(9) local practices and custons, including voluntary
arrangenents and agreenents within the maritinme comunity...".

633 U.S.C. 1232(b).

™When a statute is both penal and renedial it should be
considered as a penal statute when it is sought to enforce the
penalty and as a renedial statute when it is sought to enforce
the civil remedy”. Nuclear Corporation of America v. Hale, 355
F. Supp. 193, 197 (N.D. Texas 1973), aff'd 479 F.2d 1045 (5 Gr
1973) .

8Ftn. 3 supra, at 5957. See notice of proposed rul enaking
publ i shed May 6, 1976; 41 Fed. Reg. 18766-18770, at 18767.
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in all circunstances... that no regulation is valid" (I.D. 12); or
that any nunber of plots nmade while the vessel was in territorial
waters outside the Bay would justify making none at all during the
3-hour transit of the Bay itself.

Appel  ant fares no better with his first argunent on sanction.
Here again he has invoked the Ports and Waterways Safety Act in
claimng that its nonetary fines are the exclusive enforcenent
mechani sm Again he begs the question since the case was not
brought under that Act but pursuant to 46 U S.C 239, authorizing
suspension actions as a neans of enforcing standards of conduct
deened essential to safety at sea. Mrreover, the validity of the
suspension order wuld not be affected in any event by the
exi stence under other statutory authority, of civil or penal
sanctions for the same offense.® The argunent is without nerit.

Appel l ant correctly points out that there is no evidentiary
basis for the Commandant's findings to the effect that the vessel's
position, while underway in the Bay, were recorded in the engine
bell book by the second mate (C.D. 3,5), since the bell book was
not introduced and these findings are reversed. Appel I ant al so
asserts that the Commandant's references (id.) to a lack of
evi dence showi ng that the second mate communi cated such positions
to the pilot are of no significance, since they have nothing to do
with the offense charged. Appellant is correct and there
references are rejected as irrel evant.

The sol e issues presented by the pleadi ngs concerned whet her
fixes were taken and plotted during the vessel's transit of
Nar ragansett Bay. According to the second nmate, whose testinony is
unchal | enged, nothing was plotted on charts after taking on the
pilot (in the vicinity of Brenton Reef Light) although radar
beari ngs and ranges were taken using "the available lights and
buoys and ... distinguishing feature on shore" (C. G Exh.6, dep
tr. at 5,6).1 Thus it is apparent that appellant breached one of
his duties under the regulation, albeit in a mnor respect since
the | aw judge found that the "vessel's officers were aware of the

°See Commmndant v. Payne, NTSB Order No. EM 64, adopted
Novenmber 9, 1977, citing Cella v. United States, 208 F.2d 783,
789 (7 Cir. 1953), cert. den. 347 U. S. 1016 (1954).

®He added that "before we picked up the pilot when we were
approachi ng Brenton Reef Light, positions were plotted
frequently" (id. at 6).
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vessel's position at all tines".! W therefore agree wth
appellant that the sanction is excessive and find that an
adnonition is comensurate wth the nature of the offense
established in this case.!?

ACCCRDI N&Y, |IT IS ORDERED THAT:

1 The appeal be and it hereby is denied except insofar as
nodi fication of the Cormandant's order is provided for herein; and

2. The order suspending appellant's |icense for 3 nonths on
12 nonths' probation, as affirned by the Comrandant, be and it
hereby is nodified to provide that an adnoniti on be entered agai nst
the appellant for inattention to duty.

KING Chairman, DRI VER, Vice Chairman, MADAMS, GOLDVAN and
BURSLEY, Menbers of the Board, concurred in the above opinion and
or der.

1Thi s was done by accepting appellant's proposed finding of
fact No. 7 (1.D. 8).

A formal adnonition or warning is the | east sanction that
can be inposed under the Coast Guard regul ations upon finding a
charge proved. See 46 CFR 20-170(b).
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